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STATEMENT OF THE | SSUE

The issue in this case is whether the City of Ml bourne properly determ ned
that a proposed change to a devel opnent order to extend the buil dout date for
one outparcel within a regional mall DRI project is not a substantial deviation
fromthe original devel opment order.



PRELI M NARY STATEMENT

By Petition for Appeal dated May 24, 1991, the Departnment of Conmmunity
Affairs initiated an appeal to the Florida Land and Water Adjudicatory
Conmi ssion of a devel opment order anendnment issued by the Gty of Mel bourne.
Count | of the Petition alleges that Section 380.06(19)(c) provides that an
extension of a buil dout date of a devel opnent, or a phase of a devel opnent, by
at least five years is presuned to create a substantial deviation subject to
further devel opnment-of-regional- inpact review Count | alleges that the
rebuttal of the presunption requires a traffic inpact analysis of the entire
uni form pl an of devel opnent, not the single tract of property addressed by the
subj ect anended devel opnent order. 1/

The Petition concludes with a request for a formal de novo administrative
hearing and a final order fromthe Florida Land and Water Adj udicatory
Conmi ssi on denyi ng devel opment pursuant to the anended devel opnent order

The City of Mel bourne, which granted the anended devel opnent order, and
Edward T. Pratt, 111, who had applied for the anended devel opnent order, filed
answers chal l enging the material contentions of the Petition

At the hearing, the Departnent of Comunity Affairs called one w tness and
of fered into evidence one exhibit. The Gty of Melbourne called one wtness and
of fered into evidence nine exhibits. Edward T. Pratt, IIl, called three
wi t nesses and offered into evidence 13 exhibits. Al exhibits were admtted
i nto evidence.

The transcript was filed March 31, 1992. Each party filed a proposed
recommended order. Al of the proposed findings of the parties are adopted or
adopted in substance except as follows: Departnment of Community Affairs: 16
(unsupported by the evidence); 2/ Cty of Ml bourne: 26-89 (recitation of
evidence); 90-94 (subordinate); and 98-111 (unnecessary); Edward T. Pratt,
I11: 30, 60, and 63 (conclusion of law); and 64 (unnecessary and concl usi on of

I aw) .
FI NDI NGS OF FACT

1. By Application for Devel opment Approval (ADA) dated July 1, 1980,
Edward J. DeBartol o Corporation applied for a devel opnment order for a
devel opnent of regional inpact (DRI). The project, which was identified as the
Mel bour ne Square Mall, consisted of 146 acres on U S. 192 near the western
l[imts of the Gty of Melbourne. Ml bourne Exhibit 1; Testinony of Peggy Braz.

2. The ADA states that the proposed mall would be devel oped in two phases.
Phase I, which was planned to open in 1982, would consi st of four mgjor
department stores and smaller specialty retail stores in an enclosed mall, which
initially would consist of about 795,137 square feet of gross |easable area.
Phase I woul d al so consi st of about 150,000 square feet of office park
devel opnent between Hi bi scus Boul evard and Main Crane Creek Canal and about
269, 275 square feet of general commercial peripheral devel opnent. Ml bourne
Exhibit 1.

3. The ADA adds: "The project size is of sufficient size to permt
expansion, if market conditions are favorable." Ml bourne Exhibit 1, p. 3.
Phase 11, which, if undertaken, would be conpleted by 1984, would include

anot her maj or departnent store of 125,000 square feet and the addition of 79, 000



square feet to an existing department store. The total gross |easable area for
bot h phases woul d then be about 1,418,412 square feet. Ml bourne Exhibit 1.

4. Table 12.1 of the ADA, which is the Devel opnent Schedul e, appears as
fol | ows:

PHASE YEAR ELEMENT GROSS LEASABLE AREA
I 1982 Regi onal Mal | 795, 137 sq. ft.
Il 1984 Mal | Expansi on 204,000 sq. ft.
Total Mall Devel oprent 999, 137 sq. ft.

Tract 1 1982 Per i pher al

Devel opnent

Conmrer ci al / Servi ces 163, 375 sqg. ft.
Tract 2 1982 Per i pher al

Devel opnent

Conmrer ci al / Servi ces 105, 900 sqg. ft.
Tract 3 1982 Per i pher al

Devel opnent

Ofice Park 150, 000 sqg. ft.
1982 Total Peripheral Devel opnment 419, 275 sq. ft.

PHASE 11 (1984) Utimte Project Devpt. 1,418,412 sq. ft. Mel bourne Exhibit 1,
p. 4.

5. Referring to Tracts 1, 2, and 3, the ADA states that these parcels,
which contain 29, 2.1, and 16.4 acres, respectively:

have been reserved for the devel opnent of
others of uses conpatible with the nall

devel opnent. The designated uses for these
tracts as outlined in Table 12.1 have been
assigned for assessnent purposes only. It is
assuned that individual devel opments within
these tracts would be subject to additiona
local reviewin the future as specific
projects are identified. The tentative uses
shown, however, represent common uses found
adj acent to regional mall devel opnents. The
trip generation potential of these periphera
devel opnent tracts has been included in the
Transportation section of this application

Mel bourne Exhibit 1, p. 5.

6. Table 13.1 of the ADA shows that Tract 1, which, with Tracts 2 and 3,
is under Phase | in this table, would generate 913 daily one-way vehicle trips.
Mel bour ne Exhi bit 1.

7. MNMap Hof the ADAis the prelimnary site plan. Mp H depicts the main
mal | as bordered on the south by U S. 192 (a/k/a New Haven Ave.), on the west by
Evans Road, and on the north by the Main Crane Creek Canal. The only reference
to Phase Il on the prelimnary site plan is for a future departnent store in the
main mall area. Melbourne Exhibit 1, Map H



8. Map Hidentifies the location of Tract I1l as north of the canal and
adj acent to Hibiscus Boulevard. Tract IIl, which is designated as a 150, 000
square foot office park, is at the eastern end of this triangular parcel that
forns a point at its western end at Evans Road. Ml bourne Exhibit 1, Map H

9. Mp Hidentifies three parcels as Tract |. These are all adjacent to,
and west of, Evans Road. The nobst northerly parcel, which ends at the canal on
the north, is designated as 29,500 square feet of comercial devel opnent. The
nost southerly tract, which ends at U S. 192 at the south, is designated as
14, 400 square feet of commercial devel opnment. The middle tract is designated as
109, 475 square feet of strip conmercial, including a supermarket, drug store,
and novie theater. Melbourne Exhibit 1, Map H

10. Map Hidentifies four parcels within Tract Il. At the southeast
corner of the mall is an 18,300 square foot parcel designated as conmerci al
devel opnent. At the southwest corner of the mall, on the east side of Evans

Road (across the street fromthe southernnost parcel of Tract 1), is a 33,900
square foot parcel designated as commercial devel opment. At the northwest
corner of the mall, also on the east side of Evans Road, is a 32,000 square foot
parcel designated as conmercial devel opnent. This parcel is bounded on the north
by the canal, on the east by a large retention pond, and on the south by an
access road running the perinmeter of the mall parking | ot and connecting the
mal | to Evans Road. Mel bourne Exhibit 1, Map H

11. The fourth parcel of Tract Il is the subject parcel, which is also
known as Tract I1-D. Map H designates Tract I1-D as 21, 700 square feet of
conmer ci al devel opment. The parcel is |located just south of the above-described
access road. Tract I1-D abuts the east side of Evans Road, across the street
fromthe southern end of the northernnost parcel in Tract | and the northern end
of the mddle parcel in Tract |I. Tract I1-D, like all of the other parcels

within Tracts located in the mall area, is separated fromthe mall by parKking.
Mel bourne Exhibit 1, Map H

12. On January 13, 1981, the Gty of Melbourne (Ml bourne) issued a
devel opnent order for the Mel bourne Square DRI (DO . The DO i nposes vari ous
devel opnent restrictions upon the property that is the subject of the ADA
These restrictions include the preservation of artifacts and nmai ntenance of pre-
devel opnent stormmater runoff, in ternms of quantity and quality, into Crane
Creek Canal. |In addition, the DO requires Edward J. DeBartol o Corporation to
construct various road and intersection inprovenents. Ml bourne Exhibit 2.

13. The DO requires, as to outparcels:

Al'l access to out-parcels on the site east
of Evans Road [which includes Tract 11-D],
the tract west of Evans Road, and the tract
north of the drainage canal will be reviewed
and determ ned at the tinme of devel opnent of
t hese parcel s.

* * *

The City [will] enter into an agreenent
wi th the devel oper providing that
signalization will be provided at the mal
access points on Evans Road when traffic
warrants are reached. Said signalization
shal | be provided by the devel oper at its
expense.



Mel bour ne Exhibit 2, p. 5.

14. Paragraph D of the DO provides that only the main mall area may be
devel oped, including all of Tract 1l. 3/ Developnent of the remaining Tracts
"shall not be allowed until subm ssion and approval of an acceptable site plan."
Mel bourne Exhibit 2, p. 7.

15. The DO al so provides that the devel opnment approval shall termnate if
"substantial construction of the Regional Shopping Mall site (Parcel B [which is
the Iand on which the mall Tract Il are to be located]) is not commenced within
one (1) year fromthe date of enactnent.” I1d. The DO states: "Any substanti al
change to the proposed devel opnent shall be subject to approval by the Ml bourne
Cty Council.™ 1d.

16. The incorporation of the buildout date in the DO is acconplished
indirectly by the follow ng statenent:

1. That the devel opnent of the Ml bourne
Square Mall proceed according to the design
specifications and site planning presented in
the [ ADA) and supplementary i nformation

provi ded by the applicant through October 17,
1980 .

Mel bour ne Exhibit 2, p. 4.

17. The DO has never been anended. Mel bourne Exhibits 3 and 4. Edward J.
DeBartol o Corporation or its agents or assigns conpleted all of the required
transportation i nprovenents except for signalization at mall access points on
Evans Road. The signals, which were not required until traffic counts reached a
certain level, evidently are not yet required. Testinmony of Peggy Bray;
Testinmony of Janmes Lee; Pratt Exhibit 12.

18. On June 14, 1985, Mel bourne Peripheral Associates, conveyed the 2.425-
acre Tract I1-D 4/ to Edward T. Pratt, I11l, Trustee (Pratt). Pratt purchased
Tract I1-D to develop a Hanpton Inn notel. Subsequently deciding not to pursue
the project, Pratt, in Cctober, 1989, inquired whether Ml bourne Peripheral
Associ ates woul d be interested in repurchasing it. Testinmony of WIliamD.
Pratt.

19. Pratt was inforned that a sale was contingent upon extending the now
expired DRI buildout date. Testinony of WlliamD. Pratt. Pratt thereby
di scovered that Tract I1-D was part of a DRI 5/ and that an amendnent to the
DO extendi ng the buil dout was necessary before Tract 11-D could be devel oped.
Testinmony of WlliamD. Pratt.

20. By 1992, the mall has been constructed, and Tract |, nost of Tract Il
(but not Tract I1-D), and part of Tract | had al so been devel oped. Testinony of
Peter Morton. However, nost of the buildings, at |east on the outparcels, have
been under| eased due to poor market conditions, and several buil dings are now
vacant. In general, the real estate market has been very poor for sonetine and
the prospects for the profitable rental or sale of these properties are not very
good. Testinony of Peter Morton; Pratt Exhibit 1.

21. In trying to obtain an extension of the buildout date for the entire
DRI project, Pratt contacted over a dozen owners of other parcels within the DRl



to ask if they would be willing to join in a request to extend the buil dout
date. Finding that nost of the owners only wanted to sell their properties,
Pratt failed to obtain the cooperation of any of the other owners in trying to
extend the buildout date so that Pratt could, in effect, render its property
mar ket abl e. Testinony of WlliamD. Pratt.

22. Unable to proceed on a DRI-wi de basis, Pratt elected to pursue an
extension of the buildout date for Tract Il- Donly. On January 11, 1991, Pratt
submtted to Mel bourne a Notification of a Proposed Change to a Previously
Approved DRI for Tract I1-D (Notification). The Notification states: "The
proposed change to the Mel bourne Square Mall [DRI) relates solely to the out-
parcel designated as Tract II-D and is limted to a request that the buil dout
date for the parcel be extended to Decenmber 31, 1993." Mel bourne Exhibit 3, p.
3.

23. The Notification reports no change for the parcel in ternms of floor
space, parking spaces, nunber of enployees, or external vehicle trips. The only
change to Table 12.1 fromthe ADA is that, under "Phase,” Tract I1-Dis shown
separately fromTract 2 and Tract I1-Dis shown to be built out in 1993. The
speci fic proposed anendnent sought in the Notification is a buildout date of
Decenber, 1993, for Tract II-D. Ml bourne Exhibit 3.

24. By requesting an extension of the buildout date for Tract I1-D through
1993, Pratt, in effect, requested an extension of 11 years. The Notification
asserts that any presunption of a substantial deviation due to the length of the
proposed extension is rebutted by the transportation analysis attached to the
Notification. The analysis indicates that the projected additional traffic from
Tract I1-D, if devel oped, would not adversely affect any roads and that the
conditions in the DO continue to address adequately any traffic inmpacts. The
Notification notes that about 37% of the approved total of 1,418,312 square feet
of gross |easable area for the DRI has not yet been conpleted and that al
mtigation conditions have been conplied with.

25. By letter dated March 6, 1991, the East Central Florida Regi ona
Pl anni ng Council opined that the Notification had rebutted the presunption of a
substantial deviation that arises due to the length of the requested buil dout
extension. The letter notes that the traffic analysis "showed that this
devel opnent | evel [proposed for Tract I1-D) did not contribute a significant
amount of traffic to the adjacent roadway systemnor did it create adverse
i npacts.™ Mel bourne Exhibit 4.

26. By letter dated February 12, 1991, the Departnent of Community Affairs
(DCA) objected to the proposed extension of the buildout. The letter states:

[ DCA] considers a buil dout extension for a
single tract of |and which exceeds the
original buildout date for the project to be
an extension to total project buildout.

Al though [Pratt) has provided a traffic

anal ysis as evidence to rebut the
presunption, it does not address a buil dout
extension for the entire . . . DR

Mel bour ne Exhi bit 5.

27. Follow ng public hearings, Melbourne issued the First Amendnent to DRI
Order for Mel bourne Square Mall on April 9, 1991. Finding that Tract 11-D was



not vested and was thus subject to Mel bourne's conprehensive plan, Ml bourne
determ ned that the buildout extension could be limted to Tract II-D, rather
than extend to the entire project. Acknow edging the need to consider the
cunmul ative inpacts of requested changes to the DO, the First Anendnent states
that this is the first such change and Pratt has rebutted the statutory
presunption of a substantial deviation. Ml bourne Exhibit 6.

28. The First Amendnent orders that the request for an "extension of the
bui |l dout date for Tract Il-D until Decenber 31, 1993 is hereby approved subject
to the follow ng conditions":

1. This First Arendnent . . . shall be
applicable only to Tract 11-D. . ., and this
anendnment shall expire on Decenber 31, 1993.
Consequent |y, physical devel opnent on site
must be initiated after rendition of this
anendat ory devel opment order and prior to
Decenber 31, 1993.

2. Devel oprment on Tract I11-D shall be
subj ect to the Mel bourne Conprehensive Pl an
as amended fromtine to tine.

3. Devel oprment on Tract Il1-D with regard
to concurrency managenent shall be subject to
t he provisions of the Conprehensive Plan and
Chapter 3, Appendix D, Ml bourne City Code,
all as amended fromtine to tine. To the
extent said chapter may be inconsistent, if
at all, with Rule 9J3-5.0055, Florida
Adm ni strative Code, Rule 9J-5.0055 shal
prevail .

4. Devel opnent on Tract 11-D shall be
subject to all City | and devel opnent
regul ati ons, as anended fromtinme to tine

5. Table 12.1 of the [ADA] is anmended as
follows. [What follows is Table 12.1 with
Tract I1-D shown separately with a buil dout
date of "12/31/93" for "periphera
devel opnent commerci al / servi ces” and "21, 700

square feet." The other entries are
unchanged.)
6. An annual report regarding Tract I1-D

pursuant to Section 380.06(15) and (18),
Florida Statutes, and Rule 9J-2.025, Florida
Admi ni strative Code, shall be submitted by no
| ater than January 31 of each year

The contents of the annual report shall be as
set forth in Rule 9J-2.025(7) . . . and shal
be filed with the agencies set forth in said
rule. 6/



7. Mnitoring of conpliance of this
anendnment to the [DQ shall be acconplished
by the Gty's Devel opnent Department, and the
Pl anni ng and Zoni ng Admi ni strator shall be
t he person charged with adm nistering the
nmoni tori ng and conpliance program
Moni toring shall be acconplished by review of
t he annual report, pre-developnment site plan
revi ew, and concurrency managenent.

Mel bourne Exhibit 6 pp. 9-10.

29. The position of DCAin this case is based on its policy of
interpreting the provisions of Chapter 380 so as to avoid a pi eceneal approach
to the review of DRI applications. DCA's policy is to ensure that al
devel opnents that involve a single unified plan of devel opnment are treated as a
si ngl e devel opnent. Testinony of J. Al exander Magee.

30. If Tract I1-D were built out by 1993 as a shoppi ng center, which
represents a worse-case scenario froma traffic- generating standpoint, the
resulting traffic would have no significant inpact upon affected roads.
Testinmony of Janes Lee.

31. The devel opnent of Tract I1-D by 1993 as a shopping center or office
bui | di ng woul d not be inconsistent with the Ml bourne conprehensive plan. In
particular, Pratt has agreed to subject Tract I1-D to the Ml bourne

conpr ehensi ve plan and not claimexenption fromthe provisions of the plan in
reliance upon any vesting provisions contained in the plan or available at |aw.
Mel bourne Exhibits 6 and 8; Pratt Exhibit 13.

32. The proposed devel opnent of Tract 11-D and the extension of the
proposed buil dout date through 1993 does not represent a substantial deviation
Utimte Finding of Fact.

CONCLUSI ONS OF LAW

33. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter and the parties. Section 120.57(1), Florida Statutes. (Al
references to Sections are to Florida Statutes.)

34. A "devel opnent of regional inpact . . . means any devel opnent which
because of its character, magnitude, or |ocation, would have a substanti al
ef fect upon the health, safety, or welfare of citizens of nore than one county."
Section 380.06(1).

35. DRI review normally concludes with the issuance of the devel opnent
order. However, certain changes may result in additional DRI review Section
380. 06(19) (a) provides:

Any proposed change to a previously approved
devel opnent whi ch creates a reasonabl e

i keli hood of additional regional inpact, or
any type of regional inpact created by the
change not previously reviewed by the

regi onal planni ng agency, shall constitute a
substantial deviation and shall cause the



devel opnent to be subject to further [DRI]
revi ew.

36. As applicable to this case, the key phrases in Section 380.06(19)(a)
are those that define "substantial deviation" and the final clause, which
i ndi cat es what happens when a proposed change rises to the |level of a
"substantial deviation."

37. First, a "substantial deviation" is any proposed change that creates a
reasonabl e |ikelihood of additional regional inpact or any type of regiona
i npact not previously reviewed by the regional planning agency. The likelihood
of additional regional inpact is relevant to this case. The latter definition
is inapplicable, as the regional planning council considered the regiona
traffic i npact of the original ADA

38. Second, if the proposed change neets the definition of a "substantial
deviation," then "the devel opnent” is subject to further DRI review It is
unnecessary in this case to determ ne whether "the devel opment” refers to the
entire DRI project or only the proposed change.

39. The change proposed by Pratt and all owed by Mel bourne does not
constitute a substantial deviation fromthe DO and ADA. Pratt seeks an 11-year
extension for the buildout of Tract I1-D. The length of the extension creates a
statutory presunption of a substantial deviation, pursuant to Section
380. 06(19)(c), which provides:

An extension of the date of buildout of a
devel opnent, or any phase thereof, by 5 or
nore years shall be presunmed to create a
substanti al deviation subject to further
devel opnent - of -regi onal -i npact review. An
extensi on of the date of buildout, or any
phase thereof, of 3 years or nore but |ess
than 5 years shall be presuned not to create
a substantial deviation. These presunptions
may be rebutted by clear and convincing

evi dence at the public hearing held by the

| ocal governnent.

40. Pratt has rebutted the statutory presunption. The nmeaning of "[a]ny
proposed change" in Section 380.06(19)(a) is unanbi guous. The proposed change
is not the entire DRI project, as altered by the proposed change; the proposed
change is the proposed change only.

41. The focus upon the proposed change itself, rather than the entire
project, is evident in Section 380.19(b). This section clearly requires
consi derati on of the proposed change in |light of the incremental increase the
change represents, say, as to land area or gross floor area in the case of
of fice devel opnent. In the case of office space, a proposed change satisfies
the criteria of a substantial deviation if the change would increase the |and
area by the greater of 5% or 6 acres or would increase the gross floor area by
the greater of 5% or 60,000 square feet.

42. There is one exception to the focus upon the proposed change. Under
Section 380.06(19)(b), the proposed change nay be aggregated, but not with the
entire DRI developnment. In determ ning the significance of the proposed change,



its inpact nmust be considered in conjunction with the cumul ative inpacts of all
ot her changes fromthe original DR devel opnent.

43. The task, then, in deciding whether a proposed change is a substanti al
deviation is to evaluate the inpact of the proposed change itself. Here, Pratt
seeks an 11-year buil dout extension for a tract of less than 2.4 acres involving
office or retail space of about 21,700 square feet surrounded by a | arge
regional mall that was initially approved to consist of 1,418,412 square feet.

Tract I1-D represents about 1.5%of the total |easable area initially approved
by the DO  About 1,020,053 square feet of retail and office space was actually
constructed so Tract I1-D represents about 2% of this anount.

44. DCA argues unconvi ncingly that the proposed change can be nothing | ess
than the entire DRI project. This is not what Pratt seeks or what Ml bourne has
approved. Nothing would have prevented the treatnment of each of these Tracts as
separate phases in the ADA and DO As long as the separation of "devel opnents”
is not intended to circunvent DRI review by avoiding threshol ds, no aggregation
rule is required to ensure that the unified plan of devel opnment is reviewed.
Phases of a DRI do not necessitate pieceneal review.

45. In effect, Tract 11-D has becone Phase Il of the project. Nothing in
the letter or spirit Chapter 380 supports DCA s argunent that Mel bourne cannot
extend the buildout for Tract I1-D wi thout thereby extending the buil dout for

t he remai ni ng undevel oped portion of the mall DRI project. Nothing in the First
Amended DO i nplies that subsequent proposed changes will automatically be
granted or that the cunul ative inpacts from such proposed changes will not be
wei ghed in light of the proposed change obtained by Pratt.

46. In this case, clear and convincing evidence rebuts the presunption
that the proposed change sought by Pratt and approved by Mel bourne represents a
substantial deviation fromthe original DO A key fact is the small size of

Tract Il1-Drelative to the remainder of the mall DRI project. The traffic
anal ysis reconfirns that the devel opnent of Tract II-D wll not have a
reasonabl e |ikelihood of a regional inmpact. Significantly, the devel opnent of
Tract I1-Dis subject to the Mel bourne conprehensive plan and | and devel opnent

regul ati ons, including those requiring that public facilities, such as roads, be
in place concurrent with the inpact of devel opnent. Although extra-
jurisdictional traffic inmpacts typically are ignored by a |ocal governnent's
conpr ehensi ve plan, and are ignored by Mel bourne's plan, the DRI process in this
case has provi ded adequate assurances in terns of transportation inpacts.

RECOMVENDATI ON
Based on the foregoing, it is hereby

RECOMVENDED t hat the Florida Land and Water Adjudicatory Commi ssion enter a
final order dismssing the appeal of the Department of Community Affairs to the
First Anended Devel opnment Order issued by the Gty of Melbourne with regard to
t he Mel bourne Square Mall .



ENTERED t his 25th day of June, 1992, in Tall ahassee, Florida.

ROBERT E. MEALE

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399- 1550

(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 25th day of June, 1992.

ENDNOTES

1/ Count Il of the Petition alleges that the anended devel opnent order does not
ensure that public transportation facilities will be efficiently used, in
vi ol ati on of Section 380.06(12)(a)4.

Count 111 of the Petition alleges that the amended devel opnent order is
i nconsistent with the State Conprehensive Plan and State Land Devel opnent Pl an
in violation of Section 380.06(14).

The resolution of the issues raised in Count |I permts consideration of

the inpacts resulting fromthe devel opnment of Tract IIl-D only. This precludes
the possibility that DCA could prevail on Counts Il and I11.
DCA di d not abandon the issues raised in Counts Il and Il11. However, it

appears, based on the evidence presented and the absence of any discussion of
this issue in the Departnent's proposed recommended order, that DCA recognized
the interrel ati onship between Count I, on the one hand, and Counts Il and I11,
on the other hand. The broad-scale considerations inplicit in determ ning

whet her public transportation facilities are efficiently used and whet her

devel opnent is consistent with state plans are ordinarily not involved in the
devel opnent of a 21,700 square foot office building or retail store |ocated on
an outparcel at a regional mall. For these reasons, the issues in Counts Il and
1l are not addressed.

2/ See first sentence of second paragraph on second page of Mel bourne Exhi bit
6.

3/ Parcel Ain the DOis about 16.44 acres. Parcel B is about 111.02 acres.
Parcel Cis about 18.92 acres. The |ast page of the ADA divides the property
into three parts. The main part is about 112 acres north of U S 192, east of
Hol | ywood Bl vd., and south of the Main Crane Creek Canal. The second part is
about 24 acres on the west side of Hollywood Blvd, bordered by U S. 192 to the
south and the canal to the north. The third part is about 15 acres north of the
canal, east of Hollywood Blvd., and south of Hi biscus Blvd. Map C of the ADA
i ndi cates that Hollywod Blvd. is or was the nane of the road that, once it
crossed U.S. 192 and proceeded north, became Evans Rd. It is thus clear that

t he DO excl udes, absent another site plan, devel opnment approval for all of
Tracts | and I11.

4/ The deed describes the parcel in question, although it identifies the parce
as Tract I1-E



5/ The deed, which is executed by Edward J. DeBartol o as a general partner,
does not nention the ADA or DO The deed only prohibits the grantee from
constructing buildings or other inprovenments without first obtaining witten
approval fromthe grantor or its consultant, Edward J. DeBartol o Corporation.
Pratt Exhibit 3. Neither the ADA nor the DO was recorded in the public records.
Pratt Exhibit 7.

However, avoiding various factual and |egal issues, such as constructive
notice, Pratt has not asserted the issue that Tract I11-D should be renoved from
the DO due to [ ack of notice.

6/ Rule 9J-2.025(7) requires an annual report, which assists in nmonitoring the
proj ect .
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

ALL PARTI ES HAVE THE RI GHT TO SUBM T WRI TTEN EXCEPTI ONS TO TH S RECOMMENDED
ORDER.  ALL AGENCI ES ALLOW EACH PARTY AT LEAST 10 DAYS IN WHI CH TO SUBM T

VWRI TTEN EXCEPTI ONS. SOVE AGENCI ES ALLOW A LARCGER PERICD WTHIN WHI CH TO SUBM T
VWRI TTEN EXCEPTI ONS. YOU SHOULD CONTACT THE AGENCY THAT WLL | SSUE THE FI NAL
ORDER IN THI' S CASE CONCERNI NG AGENCY RULES ON THE DEADLI NE FOR FI LI NG EXCEPTI ONS
TO TH S RECOMVENDED ORDER.  ANY EXCEPTI ONS TO THI S RECOMMENDED ORDER SHOULD BE
FI LED WTH THE AGENCY THAT W LL | SSUE THE FI NAL ORDER IN THI S CASE.



